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STAFF DRAFT

ENFORCEMENT OF NOWMOWEY JUDGHENTS

Introduction

Existing law contains a few scattered references to enforcement of
judgments other than money judgments--i.e., judgments for the sale or
possession of properLy or requiring the performance of some other act.
The extent to which the provisions concerning enforcement of money
judgments govern the enforcement of these other types of judgments is
not clear. The proposed law is designed to make clear which aspects of
the law relating te the enforcement of woney judgments apply to other
judgments and to make enforcement procedures uniform to the extent
practicable.

Another source of confusion under existing statutory and case law
derives from the variaty of names given the writs or other process used
in the course of enforcing nonmoney judgments., The writ used to enforce
a judgment for possession of personal property has been termed a writ of
possessionl or a writ of execution.” The writ used to enforce a judg-
ment for possessiecn of real property has been termed a writ of posses-

. 3 , . : 4 . . 5 . ;
sion,” a writ of restitufion, a writ of execution,  a writ of assistance,

| See L. Jackson, California Debt Collection Practice § 17.39 (Cal.
Cont. Ed. Bar 1968). It may also be called a writ for delivery of
the possession of property. Id., at 391.

2. See Sections 682, para. 4, 584, The form approved by the Judicial
Council is entitled "writ of execution' and boxes are to be checked
to indicate that it applies to possession of personal property.

3. See Section 1166a.
4. See Section 1174{d).

5. See Sections 682, para. 4, 634, The form approved by the Judicial
Council is entitled "writ of execution" and boxes are to be checked
to indicate that it applies to possession of real property.

6. See Rafftery v. Kirkpatrick, 2% Cal. App.2d 503, 505, 85 P.2d 147,
_ (1938). 7The writ of assistance has been used to put the pur-
chaser at a foreclosure saie of real property into possession where
the defendant refuses teo surrender possession., The writ of assis-
tance derives from equity practice. See 1 A, Freeman, Law of
Executions § 37d, at 155 (3¢ ed. 1900}; Dinkelispiel, Enforcement of
Judguents, in California Remedies for Unsecured Creditors § 16, at
140 (Cal. Cont. Ed. Bar 1957).
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or a writ of enforcement.? The process used to enforce a judgment for
the sale of property has been termed a writ of enforcement8 or an order
of sale.9 Under the proposed law, money judgments would be enforceable
by a writ of execution, judgments for the possession of property would
be enforceable by a writ of possession, and judgments for the sale of

property would be enforceable by a writ of sale,

Uniform Procedures

Under the proposed law, provisions concerning the time within which
judgments may be enforced, stays of enforcement, and other procedural
provisions10 would apply to enforcement of judgments for sale and for
possession, as well as to money judgments. Technical requirements
concerning issuance, leviability, and return would be the same for writs
of execution, possession, and sale.ll The proposed law would continue

the substance of existing law except as noted below.

Judgments for Possession of Personal Property

Upon entry of a judgment for possession of personal property, such

as in an action for specific recovery of personal property,l2 the judg-

7. See Hamilton v. Waters, 93 Cal. App.2d 366, 863, 210 P.2d &7,
{1949).

5. See Laubisch v, Roberdo, 43 Cal.2d 702, 712, 277 P.2d 9, __ (1954).
Section 684 refers to a writ used to enforce a judgment for sale as
a "writ reciting such judgment.”

9. Id. In Knapp v. Rose, 32 Cal.2d 530, 534, 197 P.2d 7, _ _ (1948},
the court said that it was immaterial whether the writ used to sell
real property was entitled a writ of enforcement, writ of execu-
tion, or order of sale if it was sufficient in substance. BSee also
Govt. Code § 26829 (fee for issuing order of sale).

10. See the discussion under "General Frovisions" supra.

11. See the discussion under "Lxecution’ supra. Under existing law, it
has been held that a writ of restitution remains in force beyond
the 60-day pericd provided by Section 683 insofar as the writ
directed the restitution of the premises although it had expired
insofar as it directed the levying officer to levy on property to
satisfy damages awarded in the judgment. See iagnaud v. Traeger,
66 Cal. App. 526, 530-31, 226 P. 990,  (1924).

12. See generally 3 B. Witkin, California Procedure Pleading §§ 554-63,
at 2194-203 (2d ed. 1971). The action for specific recovery is
frequently referred to as a claim and delivery action, and a dis-
tinction is sometimes made betwean replevin, where the original
taking was wrongful, and detinue, where the original taking was
lawful. TId. § 554, at 2195-96.
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ment creditor is entitled to issuance of a writ of possession of per-
sonal property. The levying officer, pursuant to the judgment cred-
itor's instructions, attempts to take possession of the property, if it
is not already in the levying officer's custody under a prejudgment writ
of possession.13 The proposed law incorporates the manner of levy under
a writ of e.uecution (except that a keeper would not be required to be
installed for two days in the case of a levy upon a going business, as
under execution).l4 This would permit the levying officer to serve a
writ of possession on a third person who is neither a party to the
action nor an agent of the judgment debtor, whereas under existing law
property may not be sought in the hands of a third persom, making it
necessary to join the third person in the action or sue the third person
afresh.15 If the third person resists the levy, the judgment creditor
would be able to bring an action against the third person for the recov-
ery of the property. The third person could comply with the levy and
rely upon the third-party claims procedure for a determination of title
as between the third person and the judgment creditor.

If property cannot be taken into custody, whether it is lost,
destroyed, hidden, or in the hands of a third person, the judgment
creditor is entitled to satisfy the judgment out of the property of the
judgment debtor that is not exempt from execution for the value of the

. . . , 1 .
property as determined in the judgment for possession. 7 For this

13. See Section 684.1. Possession may be obtained prior to judgmemt by
way of the provisional remedy of claim and delivery. See Sections
511.010-516.050. Under the proposed law, if the property is al-
ready in the custody of the levying officer, delivery of the post-
judgment writ of possession constitutes a paper levy. See the
discussion under "Paper Levy'' supra.

14. See the discussion under “ianner of Levy'' supra,

15. See Section 684.1 (incorporating Section 514,010); E. Jackson,
california Debt Collection Practice §§ 10.15-10.18 {Cal. Cont. Ed.
Bar 1968).

16. See the discussion under "Ihird-Party Claims" supra.

17. See Sections 627, 667, 682, para. 4, 682.2. 1t is not necessary to
determine the value of the property if it nas already been taken
into the custody of the levying officer pursuant to claim and
delivery proceedings. Ses Section 627; Webster v. lLiountain Honarch
Gold lining Co., & Cal. App.2d 450, 454-35, 44 P.2d 646, _
(1935).
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purpose, the writ of possession is treated as a writ of execution.
Whether or not the property awarded the judgment creditor can be found,
the writ of possession is treated as a writ of execution for the purpose
of satisfying costs and damages awarded in the judpgment and costs and
interest accruing thereafter.18 The proposed law also makes clear that
the judgment creditor is entitled to resort to all of the remedies
available for the enforcement of a money judgment, such as an examina-
tion proceeding, a creditor's bill, or an assignment order,l9 for the
purpose of collecting costs, interest, damages, and the value of the
property if possession cannot be obtained.

The proposed law would permit the judgment creditor to seek an
order, enforceable by the power to punish for contempt, requiring the
judgment debtor to turn the property over to the judgment creditor
directly. This order is the same as that available in claim and deliv-
ery proceedings pricor to judgment.zo

The proposed law would also permit the appointment of a receiver to

enforce the judgment in an appropriate case.

Judgments for Possession of Real Property

Upon entry of a judgment for possession of real property, such as
in an action for unlawful detainer, forceable entry, ejectment, or guiet

. 22 . . . ; . .
title, the judgment creditor is entitled to a writ of possession of

18, See Section 682, para. 4.

19, See the discussion under ''Special Procedures for Enforcement of
ioney Judgments" supra.

20. See Section 512.070.

21. Existing law does not specifically authorize appointment of a
receiver to enforce a judgment for possession of personal property
although Section 564, para. 3, authorizes appointment of a receiver
"[a]fter judgment, to carry the judgment into effect." See the
discussion under "Receivers' supra.

22. See generally 3 B. Witkin, California Procedure Pleading §§ 506-16,
at 2164~70 (unlawful detainer), §§ 517-21, at 2170-72 (forceable
entry), §§ 522~34, at 23173-83 (ejectment and quiet title) (2d ed.
1971).



real property. Under the proposed law, the levying officer would exe-
cute the writ of possession of real property in the manner provided by
existing law for enforcement in unlawful detainer cases.

Like the writ of possession of personal property, the writ of
possession of real property may be treated as a writ of execution for
the purpose of levying on other property of the judgment debtor in order
to satisfy costs, interest, and damages awarded in the judgment and
costs and interest accruing thereafter.24 The propesed law would make
clear that the judgment creditor is entitled to resort to other remedies
for collection of a woney judgment in order to satisfy any monetary
liability.?’

The proposed law would also permit the appointment of a receiver to
enforce a judgment for possession of real property in an appropriate

case.

Judpments for Sale of Real or Personal Froperty

Upon entry of a judgment for the sale of real or persenal property,
such as in an action to foreclose a mortgage or other lien or to enforce
a security interest,z? the judgment creditor is entitled to issuance of
a writ of sale. The proposed law would require a levy In the same
manner as under execution, whereas existing law permits sale under an

. 2
order of sale issued by the court and does not require an actual levy. 8

23. See Section 1174(c)-{(d). The proposed law also incorporates the
procedure for disposition of personal property remaining on the
premises provided by Section 1174(e)-{(m}.

24, See Section 682, para. 4, 632.2.

253. See the discussion under "Special Procedures for Enforcement of
tioney Judgments'' supra.

26. Existing law does not specifically authorize appointment of a
receiver to enforce a judgment for possession of real property
although Section 564, para. 3, authorizes appointment of a receiver
"la]fter judgment, to carry the judgment into effect." See the
discussion under "Receivers' supra.

27. See generally 3 B. Witkin, California Procedure Pleading §§ 539-42,
at 2185-88 (2d ed. 1971); Code Civ. Froc. § 726 (wortgage foreclo-
sure); Com. Code § 9501{1)} {(foreclosure of security interest}.

28. See, e.g., Knapp v. Rese, 32 Cal.Zd 530, ., 197 P.2d 7,
(1248), Soutnern Cal, Lumber Co. v. Ocean beach Hotel Co., 94 Cal.
217, 222-24, 26 . 627, (1892).
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The proposed law provides that the property is to be sold in the same
mannexr as under execution,29 but the proceeds would be distributed in
the manner provided in the judgment.,

The writ of sale could be treated as a writ of execution for the
purpose of collecting costs, interest, and damages, but the judgment
creditor may be limited by the judguent to resort to proceeds of the
property if it is desipnated as security for such amounts.3

The proposed law would permit the judgment creditor to ohbtain an
order, enforceable by the power to punish for contempt, requiring the
judgment debtor to transfer to the levying officer property to be sold
and documentary evidence of title to the property. This order is simi-
lar to the turnover order which would be available under the proposed
law for the enforcement of a money judgment.

The proposed law would also permit the appointment of a receiver to

enforce a judgment for sale of real or personzl property.

Other Types of Judgments

Under the proposed law, as under existing law, other types of
judgments requiring a person to perform some act other than the payment
of money, the delivery of possession of property, or the sale of prop-

. . . 33
erty, or requiring a person to refrain from performing an act, are

2¢. This continues a principle of existing law. See Johnson v. Tyrell,

77 Cal. 4pp. 179, 182, 246 P. 140, (1926) (foreclosure sale of
real property); Podrat v. Oberndorff, 207 Cal. 457, 459-60, 273 P.
1035, {1929) (foreclosure sale of personal property}. It

should be noted that the proposed law would revise the sale provi-
sions, as discussed under "Execution Sales" supra.

30, This continues existing law. See Sections 0684, 726, 727.
31. This continues existing law, See Section 726.

32, Existing law does not specifically authorize appointment of a
receiver to enforce a judgment for sale of property although
Section 564, para. 3, authorizes appointment of a receiver "[a]fter
judgment, to carry the judgment into effect.” See the discussion
under "Receivers'" supra, A receiver may be appoilnted at the
commencenent of a foreclosure action and continued in possession
until sale of the property. See boyd v. Benneyan, 204 Cal. 23, 25,
266 P, 278,  (1928).

33. iany types of iudgments are self-executing and do not require
enforcement, such as, for example, declaratory judgments, marital
dissolutions, and corporate dissolutions.
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enforceable by the power to punish for contempt.34 The provision of
existing law requiring service of a certified copy of the judgment on
the person against whom the judgment is rendered35 is not continued in
the proposed law. A court may exercise its contempt power when the
person against whom the judgment was rendered has notice or knowledge of
the judgment and has the ability to comply but wilfully refuses to do

36
so.,

34. See Sections 1209-1222.
35. See Section 684.

36. See Phillips v. Superior Court, 22 Cal.2d 256, 237-58, 137 P.2d
838,  (1943) (persom must have notice, actual knowledge, or have
been present in court); Mossman v. Superior Court, 22 Cal. App.3d
706, 711-12, 99 Cal, Rptr. 038,  (1972) (knowledge of attorney
imputable to contemnor); In re lioulton, 100 Cal, App.2d 539, 562,
224 P.2d 76, _ {1950) (inability to comply).
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30/688

CHAPTER 8. ENFORCEMENT OF JUDGHENT FOR
POSSESSICON OF PERSONAL PROPERTY

§ 708.110, Application for writ of possession of personal property

708.110. (a) After the entry of a judgment for the possession of
personal property, upon application of the judgment creditor, the clerk
of the court shall issue a writ of possession of personal property
directed to the levying officer in each county requested by the judgment
creditor where property sought to be levied upon is located.

(b) Writs of possession of personal property may be issued suc-
cessively upon further application until the judgment is satisfied,
except that a new writ way not be issued for a county until the expira-
tion of 90 days after the issuance of a prior writ for that county
unless the prior writ was esarlier returned,

Comment. Section 708.110 is analogous to Section 703.120 relating
to writs of execution. It is based in part on former Sections 681 and
687 and supersedes a portion of former Section 6B4, See Section 703,120
and the Comment thereto. Subdivision (b), providing for successive

writs of possession, is made necessary by the provisions of Section
708.160 concerning the return of the writ.

30/687

§ 708.120. Contents of writ of possession of personal property

708.120. The writ of possession of personal property shall state
the date of issuance, shail describe the property to be levied upon,
shall state its value, if specified in the judgment or a supplemental
order, and shall require tbe levying officer to whom it is directed to

enforce the judgment.

Comment. Section 738.120 prescribes the essential elements of a
writ of possession issued to enforce a judgment for the possession of
personal property. See also Sectiomns 702.160(b} (Judicial Council to
prescribe form of writs), 702.540 (notation on writ of request for
notice of sale), 708.130 (execution of writ}. The value of the property
may not have heen determined, such as where the property is already in
the custody of the levying officer pursuant to claim and delivery pro-
ceedings. See Section 627; Webster v. llountain ilonarch Gold Mining Co.,
6 Cal. App.2d 450, 45455, 44 P,2d 646,  (1935).



30/686

§ 708.130. Delivery and execution of writ of possession of personal
property
708.130. (a) The judgment creditor shall deliver the writ of pos-

session of personal property to the levying officer to whom the writ is
directed, together with written instructions.

(b) The levying officer shall execute the writ by:

(1} Levying upon the property described in the writ and delivering
it to the judgment creditor.

{2) Satisfying in the same nanner as under a writ of execution the
amount of costs and damages recovered in the judgment and accrued costs,
interest, and the levying officer's costs entered on the writ.

(3) If the property cannot be taken into custody, complying with
Section 708,150,

(c) The levying officer may not levy upon any property under the
writ after the expiration of 90 days from the date the writ was issued.
(d) If the judgment creditor does not deliver the writ to the
levying officer, the judgment creditor may return the writ to the court

clerk.

Comment. Subdivision (a) of Section 708.130 continues the sub-
stance of prior law and is analogous to Section 703.140.

Subdivision (b) is derived from subdivision 4 of former Section 682
and former Sections 682.2 and 684.1. The manner of levy under subdi-
vision (b)(1) is prescribed in Section 708.140. A judgment enforceable
under this chapter is one that entitles the judgment craditor to spec-~

ific property, i.e., the judgment creditor is not obligated to accept
merely the value of the property. OGriffith v. Reddick, 41 Cal. App.

458, &61-62, 182 P. 984, (1919), The value of the property is
substituted where delivery is impossible. See Section 667; Drinkhouse
v. Van Ness, 202 Cal. 359, 374, 260 P. 869, {1927). See also Sec-

tion 708.150 (judgment for possession satisfied as if money judgment}.
The value of the property is generally alleged and determined in the
action. See Sections 627, 667; 3 B. Witkin, California Procedure Plead-
ing § 555, at 2197, § 563, at 2203-04 (2d ed. 1971}); cf. Section 512.010
(allegation of value of property in claim and delivery proceedings).

The items recoverable under subdivision (b){2) may be satisfied from any
property of the judgment debtor which is subject to enforcement of a
money judgment. See Sections 707.120, 707.130, 707.150. The require-
ment of subdivision 4 of former Section 682 that costs and damages be
satisfied first from personal property and only then from real property
is not continued. ''Damages" includes any rents and profits recovered in
the judgment. The judgment creditor may also seek to satisfy costs and
damages by wage garnishment pursuant to Chapter 4 {(commencing with
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Section 704.110) or by the special procedures provided by Chapter 5
{(commencing with Section 705.110). See Section 702.110(a). The exemp-
tions provided by Chapter 7 (commencing with Section 707.110) apply to
enforcement of the part of the judgment awarding costs and damages.
Subdivision (c¢) is the same as Section 703.140(c) {execution).
Subdivision (d) is the same as Section 703.140(d) (execution).

31511
§ 708.140, lianner of levy

708. 140, {a) Except as provided in subdivision (b), property shall
be levied upon under a writ of possession of personal property in the
same manner as under a writ of execution.

(b) Where the property which is the subject of the judgment is
levied upon:

(1) The notice of levy prescribed by Section 703.150 need not
describe the property which is levied upon.

(2) The levying officer is not required to place a keeper in charge

of tangible personal property of a going business.

Comment, Section 708.140 supersedes former Section 684.1 which
incorporated the manner of levy under prejudgment writs of possession
provided by Section 514.010. Through its incorporation of the manner of
levy under a writ of execution, subdivision (a) of Section 708.140
continues the substance of much of prior law. See, e.g., Sections
703.170 (levy on property in private place), 703.320 {levy on tangible
personal property in judgment debtor's possessiom), 703.330 {levy on
tangible personal property in levying officer’'s custody), 703.380 (levy
on personal property used as dwelling), and the Comments thereto.
Subdivision (a) is a new provision permitting levy on property in the
hands of a person who is not a party to the action and is not the agent
of the judgment debtor.

Subdivision (b) provides exceptions to the general levy provisions
applicable when the writ of possession is sought te be enforced by
obtaining possession of the property that is the subject of the judg~
ment. Paragraph (1) makes clear that the notice of levy need not de-
scribe the property to be seized because it is required to be described
in the writ of possession. Where a levy for costs or damages or for the
value of the property takes place under a writ of possession, however,
the notice of levy must describe the property levied upon. See Section
703.150 (contents of notice of levy). Paragraph (2) permits the immedi-
ate seizure of tangible personal property of a going business which is
the subject of the judgment. See Section 703.370 (keeper for business
property levied upon under writ of execution).

30/680

§ 708.150. Writ of possession of personal property unsatisfied

708.150. {(a) If the properiy described in the writ of possession

of personal property cannot be taken iuto custody, the levying officer
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shall make a demand upon the judgment debtor for the property. 1If the
property is not then obtained, the levying officer shall so state on the
face of the writ. Thereafter the judgment for the possession of the
property may be enforced in the same manner as a money judgment for the
value of the property specified im the judgment or a supplemental order.
(b) The writ may, under the circumstances described in subdivision

{a}, be treated as a writ of execution.

Comment. Section 708.150 generally continues former law and prac-
tice. See Section 667 and subdivision 4 of former Section 682; ilar-
shal's Manual of Procedure § 623.1 (J. iHatarazzo ed. n.d.); Cal. State
Sheriffs' Ass'n, Civil Procedural ianual § 7.26 (rev. 1975). The judg-
ment creditor may instruct the levying officer to levy on property of
the judgment debtor as if the writ of possession were a writ of execu-
tion issued pursuant to Chapter 3 {commencing with Section 703.110},

The creditor may also seek to garnish the judgment debtor's wages pursu-
ant to Chapter 4 (commencing with Section 704.110) or may employ appro~
priate special procedures pursuant te Chapter 5 (commencing with Section
705.110). See Section 702.110(a). The exemptions provided by Chapter 7
{commencing with Section 707.110) apply to enforcement for the value of
the property or for costs and damages. The judgment creditor may cbtain
a writ of execution where the writ of possession has expired or been
returned. A levy may be made under the writ of possession only during
the first 90 days after its issuance. See Section 703.130(c).

30/679

§ 708.160. Return of writ of possession of personal property

708.160. The writ of possession of personal property is subject to

the return provisions of Section 703.250 (return of writ of execution).

Comment. Section 708,160 is new, Prior statutory law did not ex-
plicitly provide for a return date in the case of a writ of possession
of personal property. See former Section 683, This section differs
from the rule in Magnaud v. Traeger, 66 Cal. App. 526, 530-31, 226 P.
990,  (1924), where it was held that a writ of possession of real
property remained in force insofar as it directed the restitution of the
premises although it had expired insofar as it directed the levying
officer to levy on property to satisfy the part of the judgment awarding
damages. Under Section 708.130{c), the levying officer is authorized to
take the property to be delivered to the judgment creditor into custody
and to levy for costs and damages only during the first 90 days after
issuance.

30/678

§ 708.170. Issuance of order directing transfer

708.170. After entry of judgment for the possession of personal

property, whether or not a writ of possession of personal property has
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been issued, the court may issue an order directing the judgment debtor
to transfer possession of the property to the judgment creditor. The
order shall be personally served upon the judgment debtor and shall
contain a notice to the judgment debtor that failure to comply with the
order may subject the judgment debtor to being held in contempt of
court,

Comment., Section 708.170 is based on a cowmparable provision appli-
cable before judgment. See Section 512,070. This section makes clear
that the court has power to issue a "turnover' order directing the

judgment debtor to transfer possession to the judgment creditor. The
order may be issued in lieu of or in addition to a writ.

30/675
§ 708,180, Appointment of receiver

708.180. The court may appoint a receiver pursuant to Section

705.320 to enforce a judgment for the possession of personal property.

Comment. Section 708.180 is new. Former law did not specifically
authorize appointment of a receiver to enforce a judgment for the pos-
session of personal property. The appointment of a receiver is subject
to the general rules concerning the time within which judgment may be
enforced. See Section 702,210, Neither issuance nor return of a writ
of possession is a prerequisite to appeointment of a recelver.
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CHAPTER 9. ENFORCEJENT OF JUDGJENT FOR
POSSESSION OF REAL PROPERTY

§ 709.110. Application for writ of possession of real property

709.110. (a) After the entry of a judgment for the possession of
real property, upon application of the judgment creditor, the clerk of
the court shall issue a writ of possession of real property directed to
the levying officer in each county requested by the judgment creditor
where property sought to be levied upon is located.

(b) Writs of possession of real property may be issued successively
upon further application until the judgment is satisfied except that a
new writ may not be issued for a county until the expiration of 90 days
after the issuance of a prior writ for that county unless the prior writ
was earlier returned.

Comment. Section 709.110 is analogous to Section 703.120 relating
to writs of execution. It is based in part on former Sections 681 and
687 and supersedes a portion of former Section 684. See Section 703.120
and the Comment thereto. Subdivision (b), providing for successive

writs of possession, is made necessary by the provisions of Section
709,150 concerning the return of the writ.

27/648

§ 709,120, Contents of writ of possession of real DIOpPErty

709.120. (a) The writ of possession of real property shall state
the date of issuance, shall describe the property to be levied upon, and
shall require the levying officer to whom it is directed to enforce the
judgment,

(b) The writ shall include statements that:

(1) If the property is not vacated within five days from the date
of service of a copy of the writ on the occupant or, if the copy of the
writ is posted, within five days from the date a copy of the writ is
mailed, the levying officer will remove the judgment debtor from the
property and place the judgment creditor in possession thereof.

(2) Personal property remaining on the real property after the
judgment creditor has been placed in possession will be sold or other-
wise disposed of in accordance with Section 1174 of the Code of Civil
Procedure unless the judgment debtor or other cwner pays the judgment

creditor the reasonable cost of storage and takes possession of the
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personal property not later than 15 days after the time the judgment

creditor takes possession of the real property.

Comment, Section 709.120 prescribes the essential elements of a
writ of possession issued to enforce a judgment for the possession of
real property. See also Section 702,160(b)} (Judicial Council to pre~
scribe form of writs), 702.540 (notation on writ of request for notice
of sale), 709.130 (execution of writ).

Paragraph (1) of subdivision (b) is derived from the substantive
requirements formerly found in Section 1174(d) and is continued in
Section 709.130. Paragraph (2) makes applicable to all writs of posses—
sion of real property a feature formerly applicable only to writs served
on tenants in unlawful detainer actions pursuant to Section 1174(d).

See Section 709.140 (disposition of personal property).

13/617

§ 709.130, Delivery and execution of writ of possession of real

property
709.130. (a) The judgment creditor shall deliver the writ of

possession of real property to the levying officer to whom the writ is
directed, together with written instructions.

(b} The levying officer shall execute the writ by:

(1) Levying upon the property described in the writ and serving
upon an occupant or posting a copy of the writ in the same manner as
upon levy under a writ of executlon pursuant to Section 703.310. If a
copy of the writ is posted, the levying officer shall mail a copy of the
writ to the judgment debtor at the judgment debtor's business or res-
idence address last known to the judgment creditor or, if no such ad-
dress is known, to the address of the real property.

(2) Satisfying in the same manner as under a writ of execution the
amount of costs and damages recovered in the judgment, and accrued
costs, interest, and the levying officer's costs entered on the writ.

{c) If the judgment debtor does not vacate the real property within
five days after the date of service of a copy of the writ on the occu-
pant or, if a copy of the writ is posted, within five days after the
date a copy of the writ is mailed, the levying officer shall remove the
judgment debtor from the property and place the judgment creditor in
possession.

(d} The levying officer may not levy upon any property under the
writ after the expiration of 90 days from the date the writ was issued.



(e) If the judgment creditor does not deliver the writ to the
levying officer, the judgment creditor may return the writ to the court

clerk.

Comment. Subdivisions (a)-(c) of Section 709.130 are derived from
provisions formerly contained in subdivision (d) of Section 1174 relat-
ing to writs of restitution to enforce a judgment in an unlawful de-
tainer action after default in payment of rent. The authority to levy
under the writ of possession of real property in the same manner as
under a writ of execution to satisfy amounts awarded by the judgment and
various costs continues portions of subdivision 4 of former Section 682
and former Section 682.2. The items recoverable under subdivision
(b)(2) may be satisfied from any property of the judgment debtor which
is subject to enforcement of a money judgment. See Sections 707,120,
707.130, 707.150. The requirement of subdivision 4 of former Section
682 that costs and damages be satisfied first from perscnal property and
only then from real property is not continued. "Damages" includes any
rents and profits recovered in the judgment. The judgment creditor may
also seek to satisfy costs and damages by wage garnishment pursuant to
Chapter 4 (commencing with Section 704.110) or by the special procedures
provided by Chapter 5 (commencing with Section 705.110). See Section
702.110(a). The exemptions provided by Chapter 7 {commencing with
Section 707.110) apply to enforcement of the part of the judgment award-
ing costs and damages.

Subdivision (d) is the same as Section 703.140(c) (execution}.

Subdivision (e) is the same as Section 703.140(d) {execution).

13/618
§ 709.140, Disposition of perscnal property

709.140. Personal property remaining on the premises after the
judgment creditor is placed in possession of the real property shall be
disposed of in the manner provided by subdivisions (&) to (m), inclu-
sive, of Section 1174. For this purpose, references in Section 1174 and
provisions incorporated by Section 1174 to the "landiord" shall be
deemed to be references to the judgment creditor and references to the
"tenant" shall be deemed to be references to the judgment debtor.

Comment. Section 709.140 is new. This section makes the procedure
for disposition of perscnal property remaining on the premises where a
tenant has vacated in an unlawful detainer action applicable to all
situations where personal property remains on the premises after a

judgment creditor has obtained possession of the real property pursuant
to a writ of possession of real property.
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15/341
§ 709.150. Return of writ of possession of real property

709.150. The writ of possession of real property 1s subject to the

return provisions of Section 703.250 {return of writ of execution).

Comment, Section 709.150 is new. Prior statutory law did not
explicitly provide for the return of a writ of possession or of re-
stitution of real property. This section differs from the former rule
that a writ for the restitution of real property remained in force
beyond the 60-day limitation provided by former Section 683 insofar as
it directed the restitution of the premises although it had expired
insofar as it directed the levying officer to levy on property to sat-
isfy the part of the judgment awarding damages. See Magnaud v. Traeger,
66 Cal. App. 526, 530-31, 226 P. 990, (1924}, Subdivision (a) of
Section 709.150 makes the life of the writ of possession comparable to
that of the writ of execution. See Section 703,250 (return of writ of
execution). See also Section 708.160 (return of writ of possession of
personal property). Under Section 709.130(d), the levying officer is
authorized to levy upon real property for 50 days after issuance and
place the judgment creditor in possession of the real property up to one
year after its issuance befeore the writ must be returned.

12/823
§ 709.160. Appointment of receiver

709.160, The court may appoint a receiver as provided in Section

705.320 to enforce a judgment for the possession of real preperty.

Comment. Section 709.160 is new. Former law did not specifically
authorize appointment of a receiver to enforce a judgment for the pos-
session of real property. The appointment of a receiver is subject to
the general rules concerning the time within which judgment may be
enforced. See Section 702,210. Neither issuance nor return of a writ
of possession 1s a prerequisite to appointment of a receiver.



077426

CHAPTER 10. ENFORCEENT OF JUDGMENT
FOR SALE OF FROPERTY

§ 710.110. Application for writ of sale

710,110. (a) After the entry of a judgment for the sale of real or
personal property, upon application of the judgment creditor, the clerk
of the court shall issue a writ of sale directed to the levying officer
in each county requested by the judgment creditor where property sought
to be levied upon is located.

{b) Writs of sale may be issued successively upon further appli-
cation until the judgment is satisfied, except that a new writ of sale
may not be Issued for a county until the expiration of 90 days after the
issuance of a prior writ for that county unless the prior writ was

earlier returned.

Comment. Section 710.110 is analogous to Section 703.120 relating
to writs of execution. It is based in part on former Sections 681, 684,
and 687, See Sectiom 703.120 and the Comment thereto. Subdivision (a)
authorizes issuance of writs of sale to more than one county; it will be
a rare case, however, in which a writ of sale for real property is
needed in a county other than that where the judgment is entered.

Subdivision (b), providing for successive writs of sale, is made
necessary by Section 703.250 (incorporated by Section 710.140) concern-
ing the return of the writ,

Under this chapter, judgments for the sale of real or personal
property are no longer enforced without resort to a writ of sale. The
judgment is not enforced through an order of sale as was formerly the
practice in some jurisdictions. See Knapp v. Rose, 32 Cal.2d 530, _ ,
197 P.2d 7, __ (1948}. A levy is required in every case whereas under
former law no levy was required since the property was directed to be
sold by the judgment--a practice arising from distinctions between the
manner of enforcing common law judgments and equitable decrees. See
Southern Cal. Lumber Co. v. Ocean Beach Hotel Co., 94 Cal. 217, 222-24,
26 P. 627, _ {1892). The judgment may direct that a single parcel or
contiguous parcels of real property situated in two or more counties be
sold in one of the counties as if it were all situated therein. See
Section 726.

09/733

§ 710.120, Contents of writ of sale

710,120, The writ of sale shall state the date of issuance and the
material parts of the judgment for the sale of the real or persomal
property, shall describe the property to be levied upon and sold, and
shall require the levying officer to whom it is directed to enforce the
judgment.
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Comment. Section 710.120 prescribes the essential elements of a
writ of sale issued to enforce a judgment for the sale of real or per-
sonal property. See also Sectioms 702,160(b) (Judicial Council to
prescribe form of writs), 702,540 (notation on writ of request for
notice of sale), 710.130 (execution of writ}. This section supersedes a
portion of former Section 684. The writ of sale replaces the term "writ
of enforcement"--a term frequently used by the courts although it did
not appear in prior statutes. See, e.g., Laubish v. Roberde, 43 Cal.2d
702, , 277 P.2a 9, __ (1954); Knapp v. Rose, 32 Cal.2d4 530, ___,
197 P.2d 7, __ (1948).

097747

§ 710.130. Delivery and execution of writ of sale

710.130. (a) The judgmwent creditor shall deliver the writ of sale
to the levying officer to whom the writ is directed, together with
written instructions.

(b) The levying officer shall execute the writ by:

(1} Levying upon the property described in the writ in the manner
prescribed for levy under a writ of execution.

(2) Giving notice and selling the property levied upon in the
manner prescribed for notice and sale under a writ of execution.

{3) Applying the proceeds of the sale in conformity with the judg-
ment.

{4) Except as otherwise provided in the judgment, satisfying in the
same manner as under a writ of execution the amount of costs, interest,
and the levying officer's costs entered on the writ.

(¢} The levying officer may not levy upon any property under the
writ after the expiration of 90 days from the date the writ was issued.
(d) If the judgment creditor does not deliver the writ to the
levying officer, the judgment creditor may return the writ to the court

clerk.

Comment. Subdivisions (a) and (b) of Section 710.130 generally
continue former law and practice regarding enforcement of a judgment for
the sale of real or personal property. See former Section 684, Subdi-
vision {a) is analogous to Section 703.140(a).

Paragraphs (1) and (2) of subdivision (b) of Section 710.130 incor-
porate the provisions for levy and sale under a writ of execution. See
Sections 703.310-703.770. Under former law, the manner of sale appears
to have been similar to that provided by subdivision (b). See Section
726 (foreclosure sale of real property by commissioner); Johmson v.

Tyrell, 77 Cal. App. 179, 182, 246 P. 140, (1926) (foreclosure sale
of real property made in same manmer as execution sales); Podrat v.
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Oberndorff, 207 Cal. 457, 459-60, 278 P. 1035,  (1929) {(foreclosure
sale of personal property under chattel mortgage made in same manner as
execution sale; personal property capable of manual delivery must be in
the possession of the officer to make a sale); Marshal's Manual of
Procedure §§ 452.1, 452.2 (J. Matarazzo ed. n.d.); Cal. State Sheriff's
aAss'n, Civil Procedural Manual § 7.20 (rev. 1972). Section 710.130
changes the former practice under which the judgment debtor was re-
quested to bring personal property to the sale and, if he refused, the
judgment creditor had to bring a claim and delivery action. See Ely wv.
Williams, 6 Cal. App. 455, 457-58, 92 P. 393, __ (1907); Marshal's
Manual of Procedure, supra at §§ 452.1, 452.2; Civil Procedural Manual,
supra at § 10.163 (rev. 1973). Under paragraph (3), if the judgment so
directs, court costs, expenses of levy and sale, and attorney's fees
(where appropriate), are satisfied out of the proceeds of the sale if
the property is security for such amounts. See, e.g., Section 726.
Paragraph (4) is a new provision based on Sections 708.130(b)(2) and
709.130(b) (2}, but recognizes that the property to be sold may by con-
tract be security for costs, in which case costs are paid out of the
proceeds of sale, and additional property may not be levied upon. See
Section 726. In appropriate cases, the itews recoverable under this
paragraph may be satisfied from any property of the judgment debtor
which is subject to enforcement of a money judgment. See Sections
707.120, 707.130, 707.150. The judgment creditor may alsc seek to
garnish the judgment debtor's wages pursuant to Chapter 4 {(commencing
with Section 704.110) or employ special procedures provided by Chapter
5 (commencing with Section 705.110). See Section 702.110(a). The
exemptions provided by Chapter 7 (commencing with Section 707.110) apply
in such cases.

Subdivision (c) is the same as Section 703.140(c) (execution).

Subdivision (d) is the same as Section 703.140(d) (execution).

16/003
§ 710.140. Return of writ of sale

710.140, The writ of sale is subject to the return provisions of

Section 703.250 (return of writ of execution).

Comment. Section 710.140 is new. Prior statutory law did not pro-
vide for the return of a writ directing sale of specific property.

10/006

§ 710.150. Order directing transfer of property or documents by
defendant

710.150. (a) If a2 writ of sale is issued, the judgment creditor
may apply to the court ex parte, or on noticed motion if the court so
directs, for an order directing the judgment debtor to tramsfer to the
levying officer:

(1) Possession of the property which 1s to be sold where such

property is sought to be levied upon by taking it into custody.
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(2) Possession of any documentary evidence of title to any property
which is to be sold. An order for the transfer of possession of docu-
mentary evidence of title issued pursuant to this paragraph may be
enforced by the levying officer when the property is taken into custody
or at any time thereafter.

(b) The order shall be personally served upom the judgment debtor
and shall contain a notice to the judgment debtor that failure to
comply with the order may subject the judgment debtor to being held in

contempt of court.

Comment, Section 710.150 is comparable to Section 703.210.,

10/008
§ 710.160. Appointment of receiver

710.160. The court may appoint a receiver as provided in Section

705,320 to enforce a judgment for the sale of real or persomal property.

Comment., Section 710,160 makes clear that a receiver may be ap-
pointed to enforce a judgment for the sale of real or personal property.
See also Sections 564-571, 705.320. Under former law, receivers were
net expressly authorized to enforce such judgments, i.e., to sell the
property. Cf. Section 726 (appointment of elisor or commissioner to
sell property at conclusion of forclosure action); Ramsey v. Furlott, 14
Cal. App.2d 145, 148, 57 P.2d 1007, (1936) (appointment of "re-
ceiver and commissioner to gather property and sell it is in effect
appointment of commissioner). Receivers have been appointed at the
commencement of a foreclosure action and continued in possession until
sale. Boyd v. Benneyan, 204 Cal. 23, 25, 266 P. 278, _ (1928).

The appointment of a receiver is subjeect to the general rules con-
cerning the time within which judgment may be enforced, See Section
702.210.
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15/642
CHAPTER 11. ENFORCEMENT OF JUDGMENT BY CONTEMPT

§ 711,110. Enforcement by contempt
711,110, A judgment requiring a person to perform an act other

than the payment of money, the delivery of possession of property, or
the sale of property, or to refrain from performing an act, may be

enforced by the power of the court to punish for contempt.

Comment. Section 711.110 supersedes a portion of former Section
684. See Sections 1209-1222 (contempt).
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